
September 2022     THE DIRECTOR     26

s this column has been memorializing the 
key points of knowledge I have acquired 
and want to pass on to you, here’s anoth-
er to remember: Nothing prevents prob-
lems better than writing things down. I 

have found that many life-changing matters can occur 
when business owners, employees or both go on noth-
ing more than a handshake and their memory. Presi-
dent Ronald Reagan summed it up when he repeated 
an old Russian proverb: “Trust but verify.”

Now, I am not an attorney, so I am not giving le-
gal advice here. I have been a business owner for 40 
years, however, as well as an employer, expert witness 
in more than 100 cases and one who has paid for a 
few points of litigation, so I have learned a few things 
about the law. In my experience, I tend to see funeral 
directors and funeral home owners/managers get into 
trouble when they “assume.”

Sure, we all know the remark about what happens 
when you assume, yet I have repeatedly seen the same 
points violated because employees and employers 
didn’t put matters in writing and instead assumed they 
knew the outcome. Please, if you have been guilty of 
this, then accept your good fortune and start protect-
ing yourself by writing things down.

CONTRACT TYPES
Understand that there are three types of contracts: oral, 
written and a written contract that is orally amended. 
Is each binding? Well, any agreement between two 
honorable people that is executed in the best faith 
between the two parties is binding – but honorable 
people can still disagree. They can and do all the time. 
Regardless of whether a contract is in writing or oral, 
it can be disputed, which is why we have courts.

The types of contracts you might deal with include:

EMPLOYMENT AGREEMENT When you offer 
someone a job and pay them an agreed-upon amount 
in an agreed-upon period, you might think there is no 
need for a written agreement. In actuality, there is a 
written agreement, even if you didn’t write it, because 

your state has laws, and those are in writing! As a citi-
zen of that state, you must abide by them.

The problem is that state laws usually only provide 
a framework for constructing the agreement between 
you and an employee. There are some matters from 
which you cannot deviate and others from which you 
can. Minimum wage is one from which you cannot 
deviate. The number of vacation days your firm pro-
vides or how you define time off, though, are matters 
on which employers can be more generous.

An employee can use his or her state or federal 
wage-and-hour agencies to help fight any perceived 
injustice. The memory of the employee might selec-
tively fail him or her, but an employer needs to prove 
what they have agreed to do. In other words, once you 
make the employment offer, write it down.

CONSUMER CONTRACTS Every firm has a “sales 
contract” that, along with the statement of goods and 
services, specifies the funeral services and merchan-
dise a consumer is buying from you and that you 
promise to deliver (either at need or preneed).

I think the single greatest failure involving preneed 
is that firms do not have a specialized preneed doc-
ument that codifies everything not in the agreement. 
Imagine “Mom” prearranges her service, for example. 
Upon leaving your funeral home, she calls her first-
born and says, “I just left the funeral home and I took 
care of everything.”

Naturally, the child files those words away and, 
upon learning of his or her mother’s death, remembers 
them when entering your funeral home. You, however, 
tell him or her that the $XXX for cash-advance items 
must be paid, thereby making his or her sainted, dear-
ly departed mother a liar within 24 hours of her death.

“But Mom said she took care of everything with 
you!” he or she exclaims.

Proving that you explained cash-advance items to 
her and proving to the kid that she recognized this 
will remain an open-ended matter at the time of her 
death.

Similarly, the next great matter in the world of cre-
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mation will deal with the receipt of the transfer of 
cremated remains. I have seen families fight over this. 
Suddenly, funeral directors become liable because 
they didn’t create a written receipt showing who they 
turned the remains over to, when they did so, and that 
the recipient was authorized to claim them!

You can’t get on an airplane without proving who 
you are. Shouldn’t the person to whom the arranging 
party says you can and should turn over the cremated 
remains also show some modicum of identification?

NON-COMPETE AGREEMENTS Imagine you tell 
someone you’re hiring, “If you leave our employment, 
you may not go to work for our competitor.” Wanting 
employment, this person will likely say yes to almost 
anything.

After a few years, however, now thinking he or she 
is worth more than you think he or she is, that em-
ployee plans to jump to another firm, bringing your 
clientele along. Sure, he or she agreed not go to work 
for a competitor, but that was years ago and you don’t 
have anything in writing.

Most lawyers will tell you that non-compete agree-
ments are not enforceable. They might be right, but 
your first line of offense should involve presenting 
an agreement outlining a non-compete promise in 
which the employee agreed to employment knowing 
that such employment would not be offered to him or 
her without agreeing to a promise not to compete. If 
you have a written agreement, you will have a better 
chance of winning your case or at least delaying the 
start of this former employee elsewhere.

Non-compete clauses should spell out who a com-
petitor is and how long a person should be precluded 
from being employed by a competitor. In addition, 
the distance of non-competition should not be mea-
sured in a straight line but rather by a “marketing 
circle.” Imagine that the employee says, “I will not go 
to work for any firm within 10 miles,” but ultimately 
goes to work for a firm 11 miles away. Is that okay? 
How would you feel if that competitor markets within 
that 10-mile area?

Courts don’t like to see people remain unemployed, 

but if you prove that you and the employee agreed to 
an XX-month period of non-competition, that might 
be enforceable. By putting this agreement in writing, 
both you and the employee protect yourselves.

CONFIDENTIAL DATA USE Most firms do not in-
form their staff, in writing, of what is and what is not 
confidential data. Confidential data could comprise 
the list of preneed contracts the company has en-
tered into, for example. I have often seen an employ-
ee or former owner leave a company and attempt to 
monetize his or her knowledge of who has a preneed 
agreement with their former employer. That person, 
who inevitably moves to a competitor, sends out 100 
letters saying he or she now works at a new firm, and 
all 100 of those letters just happen to go to existing 
preneed contract holders. What a coincidence!

BUSINESS SUCCESSION PLANS “Come work for 
me, Young Person, and someday I will sell you this 
business!” says the soon-to-be-retiring owner.

Of course, the terms, conditions, price and so many 
other points are omitted from that conversation. And 
even if they are discussed, what happens if the owner 
dies before the sale takes place? Unless these matters 
are written down, the single largest asset of someone’s 
estate will remain unguarded.

An old Yiddish proverb states: “Man plans and God 
laughs.” If the offer of future ownership is important 
to the employee, it should be in writing. Do not trust 
anything as fragile as life or memories.

Many people don’t want to put these things in writ-
ing because they want to avoid legal fees. Trust me, 
failing to have good representation at the beginning 
of a contract will result in paying huge legal fees in the 
future! A single day in a courtroom requires about 10 
days of a lawyer’s time in preparation. Thus, your de-
sire to avoid a few hours of a lawyer’s time in drafting 
a document will increase twentyfold or more if you 
have to enforce what you thought was a previously es-
tablished agreement. And that is just the lawyer’s fees; 
expert witnesses (especially good ones) are expensive 
as well.

Dan Isard is founder of The Foresight Companies, which has served thousands of funeral homes nationwide for the past four 
decades. The articles in this series can be found on the Insights section of theforesightcompanies.com. Contact Isard at  
602-274-6464 or danisard@theforesightcompanies.com.

Financial, legal or tax advice contained in this article is for informational purposes only, but it is neither a legal 
interpretation nor a statement of NFDA policy and might or might not apply to your individual position. Readers are  
strongly encouraged to seek the counsel of qualified advisors before undertaking any action based on this information. 
Reference to any specific product or entity does not constitute an endorsement or recommendation by NFDA. The views 
expressed by authors are their own, do not necessarily reflect the views of NFDA and do not imply an endorsement of  
any products or entities mentioned or represented.


